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In the world of the recovery of contested
no-fault benefits, rarely does the
practitioner ever have pause to consider,
from a comparative approach, how New
York’s no-fault reimbursement scheme
compares to those of the other so-called
“no-fault” states.1 New York’s approach as
it deals with the allocations of the burdens
of proof and use of the preclusion remedy
(among other facets of our no-fault law)
shares nothing in common with that of the
other PIP state.

This article examines how New York’s
approach differs from other no-fault states,
primarily as it relates to “the prima facie
case” and the “preclusion of evidence rule”
due to an insurance carrier’s issuance of an
untimely or defective denial of claim form.
This article does not attempt to expound
upon the policy choices that either New
York courts or the New York State
Legislature have embarked upon in crafting
and interpreting New York’s no-fault
statute. The reader is left to draw his or her
own conclusions about the propriety of the
path we have taken in the world of no-fault
reimbursement.

The Prima Facie Case

• The prima facie case in New York. In
New York, a prima facie case involves the
submission of a claim form and proof that

30 days have elapsed from the date of the
claim’s submission.2 The Appellate Term,
beginning in 2003, held it would be
improper to “impos[e] on the provider the
unwarranted burden to obtain the necessary
affidavits or other proof extrinsic to the
forms to establish medical necessity. Thus,
we reaffirm our holding that a provider’s
proof of a properly completed claim makes
out a prima facie case upon its motion for
summary judgment.”3

In terms of the “properly completed” claim
form that the Amaze court discussed, it was
held as recently as 2001 that defects in the
claim form are fatal to establishing a
provider’s prima facie case, even without
the carrier addressing the defects in the bill
during the claims stage.4 This no longer
appears to be good law anymore since the
Court of Appeals in Hospital for Joint
Diseases v. Travelers Property Cas. Ins.
Co. has recently held that “[a] carrier’s
failure to seek verification or object to the
adequacy of claim forms pursuant to 11
NYCRR 65-3.5 precludes it from
interposing any defenses based on such
deficiencies.”5

An insurance carrier may also not
challenge a medical provider’s “standing to
sue” absent a timely objection in the claims
stage to an assignment of benefits.6 So
harsh is this rule that the Appellate

Division held that the failure to object to an
assignment of benefits in the claims stage
is fatal to a challenge of a medical
provider’s standing, despite extrinsic proof
which demonstrated that a purported
assignor’s “signature on file” could not
actually be “on file” since the assignor was
comatose upon admission to the hospital,
never gained consciousness and later died.7

One commentator in evaluating Hospital
for Joint Diseases v. Travelers Property
Cas. Ins. Co. noted that

the dissent rejected the majority’s position
because it improperly shifted the burden to
the carrier to establish standing by
estoppel in contravention of the regulatory
scheme . . . . [T]he dissent [also] said that
the majority opinion runs the risk of
encouraging further litigation by
eliminating the essential element of
standing.8

It should be noted that the burden of
production on the plaintiff medical
provider is so minimal, that the current
debate in New York no-fault circles is:
whether a medical provider must set forth a
sufficient evidentiary basis for the
admission of the claim form into evidence
as a business record as well as
demonstrating that the claim form was
mailed;9 or whether submission of the
claim form, not offered into evidence as a
business record, is sufficient to meet a
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prima facie burden.10 An entire law journal
article was based upon this subtle
evidentiary issue.11

Parenthetically, we are having the above
debate regarding whether a bill needs to be
placed into evidence to satisfy a prima
facie burden because the medical provider
does not need to demonstrate, in the first
instance, that the services were medically
necessary,12 causally related to the loss13

and billed in accordance within the
applicable fee schedule.14

• The prima facie case outside of New
York. In every no-fault jurisdiction outside
New York, a policy choice has been made
which imposes upon the injured party or
his or her assignee the burden to
demonstrate, in the first instance, that a
service was medically necessary, causally
related to the motor vehicle accident and
properly billed. Certain jurisdictions, to the
extent they have ruled on the issue, have
held that an assignee medical provider
must affirmatively demonstrate standing.

1. Plaintiff must demonstrate that a service
is necessary, causally related and properly
billed. The following was noted in New
Jersey: “[t]he other issue to be resolved
here was whether such continued palliative
treatment also was medically reasonable
and necessary. It was plaintiff’s burden to
establish such by a preponderance of the
evidence.”15 “In addition to proving that
the treatment/services rendered were
‘medically necessary,’ plaintiff has the
burden of proving by a preponderance of
the evidence that the treatment/services
were proximately caused by the particular
accident.”16 “We also conclude that the trial
court inappropriately put the burden of
justifying reasonableness of fees on
defendants rather than [Plaintiff].”17

In Michigan, “a provider of medical
services to a person injured in an
automobile accident that submits a no-fault
claim bears the burden of proving that its
charges were both reasonable and

reasonably necessary for the injured
person’s care, recovery, or rehabilitation.”18

It was also noted that “[a] no-fault insurer
is liable to pay benefits only to the extent
that the claimed benefits are causally
connected to the accidental bodily injury
arising out of an automobile accident.”19

In Pennsylvania, the appellate court
observed that: “[t]he decision of whether . .
. any . . . treatment . . . is reasonable and
necessary is one which must be viewed
under an objective and reasonable
standard. In other words, an insured must
demonstrate that the treatment was
warranted by the circumstances. In
addition, the value of the treatment must be
verified by credible and reliable
evidence.”20

The Florida appellate courts have held that
“the burden to prove that charges are
reasonable, related, and necessary lies with
the insured or the insured’s assignee.”21

Prior to Colorado’s abrogation of its no-
fault law in 2003, the appellate court in
Colorado held that: “The court [correctly]
instructed the jury, inter alia, that in order
for the plaintiff to recover from the
defendant for breach of contract, it must
find, by a preponderance of the evidence,
that the treatment not paid for by the
defendant and received by the plaintiff was
reasonable and necessary as a result of the
accident.”22

In Kansas, the appellate court noted that
“the trial court [correctly] stated in its
ruling that the jury’s finding that the
medical expenses incurred by Moore in
their entirety were reasonable and
necessary”23 According to the Kentucky
Appellate Court, “[W]e hold that as long as
proposed medical services to be rendered
an insured are needed in order to treat the
injuries the insured sustains in a covered
accident, and the fees to be charged for the
services are within reasonable limits of the
applicable profession, a reparations obligor
is not entitled to refuse to pay a claim for

PIP benefits . . . .”24

The Massachusetts appellate court
observed that, “To recover on a claim for
PIP reimbursement for medical expenses,
the burden of proof is on the plaintiff to
establish by a preponderance of the
evidence that the medical services he
received were necessary and that the bills
or charges for such services were
reasonable”25

The Minnesota Appellate Court likewise
noted that: “In order to award VanLangen
reimbursement for Pavelka’s bills, the
arbitrator had to conclude that the cost of
the massage therapy was reasonable and
necessary as well as causally related to the
auto accident. The district court
specifically left these conclusions in tact.”26

The Utah Supreme Court observed that:
“Under both the plain language of the
relevant statute and the relevant policy
provisions, Bear River was required to pay
PIP benefits to cover only expenses
incurred for necessary medical
treatments.”27

Finally, the Hawaii Appellate Court
explicitly rejected a lower court’s analysis
that a “presumption exists that medical
treatments following a motor vehicle
accident are appropriate, reasonable, and
related to the accident at issue.”28 Rather, a
no-fault claimant bears the initial burden of
production that the services were medically
necessary.29

As can be gleaned from the above, the
established case law in New York is
completely anomalous to the weight of
authority set forth in almost every other no-
fault jurisdiction.30

2. Plaintiff medical provider must
affirmatively demonstrate standing to
prosecute an action. Three jurisdictions,
outside of New York, have confronted this
issue. These jurisdictions have ruled that a
medical provider must demonstrate



standing as part of its prima facie case. A
court confronting this issue in New Jersey
observed that: “Although the hospital has
asserted 23 affirmative defenses [in this
declaratory judgment action against 23
assignors], it has not alleged an assignment
of any injured parties’ rights . . . .
Therefore, it has no standing to oppose
Allstate’s claims.”31

In Florida, the Appellate Court observed
that: “[t]he assignment of PIP benefits is
not merely a condition precedent to
maintain an action on a claim held by the
person or entity who filed the lawsuit.
Rather, it is the basis of the claimant’s
standing to invoke the processes of the
court in the first place. If the insured has
assigned benefits to the medical provider,
the insured has no standing to bring an
action against the insurer.”32 The Kansas
Appellate court has likewise held that a
medical provider must demonstrate
standing to prosecute an assigned claim.33

Preclusion as a Sanction

• Due to the Failure to Timely and
Properly Deny a Claim. In New York the
failure to timely and properly deny a claim
precludes the insurance carrier from
raising any noncoverage defenses to the
underlying no-fault claim.34 The Appellate
Term, First Department succinctly set forth
the rule in New York: “Inasmuch as it is
undisputed that defendant did not timely
deny the subject claims within 30 days of
receipt thereof it is precluded from
asserting any statutory defenses, defenses
predicated upon breach of conditions
precedent or policy exclusion, or a defense
of provider fraud based on fraudulent
billing practices.”35

Since every no-fault state that has
published opinions on this topic, except
New York, requires that the plaintiff
produce through competent proof that a
service is reasonable, necessary, causally
related to the loss and properly billed, the
issue of “claim preclusion” has not been

addressed in many jurisdictions. The issue
was actually briefed in two no-fault states36

and, not surprisingly, the courts of those
states declined the invitation to follow
New York’s preclusion rule.

The Appellate Division in New Jersey
made the following observation: “The
issue in this case is whether, when benefits
become ‘overdue,’ the insurer loses its
right to contest the payments and must pay
the same plus the interest provided . . . or
whether the payment of interest is the sole
‘penalty’ incurred by the insurer by failing
to follow the statutory procedure requiring
prompt payment or denial of the claim . . . .
Nowhere has the Legislature expressed an
intention that the failure to accept or deny
the claim, rendering it ‘overdue,’ would
preclude a later good faith contest of the
claim. To hold otherwise would lead to
anomalous results.“37

The Supreme Court in Florida, faced with
this issue came to the same conclusion
when it made the following observation:
“[T]he insurer is not barred from
contesting the claim just because a
payment becomes overdue. If the insurer is
ultimately found liable for a contested
claim, then the statutory penalties of
interest and attorney’s fees would be
applicable.”38

Again, the established case law in New
York regarding Presbyterian preclusion is
contrary to the law in every other no-fault
state.

Conclusion

In analyzing how New York addresses the
prima facie burden that an injured party or
assignee bears to recover no-fault benefits
when compared to the burden placed upon
the same entity in every other no-fault
jurisdiction, one cannot help but observe
that New York’s approach bears no
resemblance to how these issues are
resolved everywhere else in the country.

Furthermore, New York’s no-fault law,
similar to that of the other no-fault states,
has obtained its meaning through judicial
interpretation of the operative statute. Yet,
while every other state court has chartered
a course that requires the no-fault plaintiff
to prove medical necessity, causal relation
and reasonableness of the charges, New
York has taken a different position. It also
appears that, where relevant, every other
state has rejected our unique defense
preclusion rule when a denial is late,
defective or not issued.

But, there may be some changes on the
horizon. In Hospital for Joint Diseases v.
Travelers Property Cas. Ins. Co., the sole
issue briefed was whether the hospital had
standing to prosecute the no-fault action.
The issue as to whether the hospital needed
to demonstrate that the service was
medically necessary, reasonable, causally
related or properly billed was not properly
before the court. Noteworthy is the last
sentence of the opinion:

Since Travelers does not otherwise contest
the hospital’s entitlement to no-fault
payments, the courts below appropriately
awarded summary judgment to the
hospital.39

It therefore stands to reason that if properly
preserved, the Court of Appeals may
follow the majority approach regarding
placing the burden of proving medical
necessity, causal connection to the loss and
reasonableness of the charges, prima facie,
to the plaintiff medical providers. Or, the
Court of Appeals may demur at this
invitation and finally cement New York’s
unique interpretation of our no-fault law.

Only time will tell.

Jason Tenenbaum is the managing no-
fault attorney and Francis J. Scahill is the
managing partner at Picciano & Scahill.
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